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Expedited Procedure, Emergency Arbitrators:

New National Commercial Arbitration Centre
Rules 2021

Introduction

The National Commercial Arbitration Centre of Cambodia ("NCAC") adopted its first arbitration rules on 11
July 2014 ("2014 Rules"). Since then, there has been a significant jump in cases referred to NCAC, showing
the growing trust that the business community has in Cambodia's arbitration services.

In July 2020, NCAC announced a commitment to reform the 2014 Rules to better serve the needs of the
business community and all users of NCAC's services. As a result, NCAC has adopted its new arbitration
rules ("2021 Rules") in its 7" Annual Assembly Meeting on 28 March 2021.

The 2021 Rules became effective from 28 June 2021. This article highlights major amendments and new
features in the 2021 Rules, specifically:

1. Introduction of an expedited procedure;
2. Provision for an emergency arbitrator; and
3. Other amendments.

Expedited Procedure

Article 9 of the 2021 Rules introduces an expedited procedure, namely a faster and costs-saving procedure
for disputes involving small claims. Parties may file an application to implement the expedited procedure
under three circumstances:
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1. if the sum of the dispute does not exceed the amount of US$3 million representing the aggregate
value of the claim, counterclaim and any set-off defence;

2. if the parties so agree; or

3. in cases of exceptional urgency.

Under Article 9.2, the application needs to be approved by the Appointment and Proceeding Committee
("APC"). If accepted, the following procedure shall apply:

e The General Secretariat of NCAC ("General Secretariat”) may shorten the time limit for the
proceedings under the 2021 Rules.

e The case shall be referred to a one-member tribunal unless the arbitration agreement provides for a
three-member tribunal.

o The tribunal may, after consultation with the parties, decide whether the dispute is to be decided on
the basis of documents only or if an oral hearing is required.

e The final award shall be made within 270 calendar days from the date when the tribunal is constituted.

It is worth noting that Article 9.3 states that by agreeing to arbitrate under the NCAC Rules, the rules and
procedures set out in Article 9.2 will supersede any contrary terms in the parties' arbitration agreement. This
minimises the risk of a party disputing the application of the Expedited Procedure due to a conflict with the
terms of the arbitration agreement. Nonetheless, under Article 9.4, a party may still apply for an order from
the Tribunal to cease conducting the arbitration in accordance with the Expedited Procedure.

Emergency Arbitrator

To tackle the need for urgent interim measures before the constitution of the tribunal, the 2021 Rules have
provided for the appointment of an emergency arbitrator.

A party wishing to seek emergency interim measures may file an application with the General Secretariat for
such interim measures to be issued by an emergency arbitrator, accompanied by payment of the costs of the
application. Costs include application fees, emergency arbitrator fees, and expenses for such proceedings.

If APC accepts the application, the following timeline applies:

Procedure Timeframe (calendar days)
e APC to appoint emergency arbitrator Within three days from the date of receipt of

e Prior to the appointment, the emergency arbitrator must | application and payment
disclose any circumstances that may give rise to
justifiable doubts as to his/her impartiality or
independence

e Any challenge by a party to the emergency arbitrator's | Within two days of being notified of the
appointment must be made appointment and disclosed circumstances
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Procedure Timeframe (calendar days)

e Emergency arbitrator to establish a schedule for | Within two days from the date of his/her
consideration of the application for the interim | appointment
measures. Such schedule shall provide a reasonable
opportunity for the parties to present their case.

Note: The emergency arbitrator has the power to order or
award any interim measure that she/he deems necessary.

e Emergency arbitrator to issue an interim order or award | Within 15 days from the date of his/her
after such interim order or award has been scrutinised | appointment, unless the General Secretariat
as to its form by the General Secretariat extends the timeline in exceptional

circumstances.

Note: Per Article 21, such interim order or award is binding

on the parties, who irrevocably waive their rights to any
appeal, review, or recourse to the courts with respect to
such order or award.

The emergency arbitrator shall not act as an arbitrator in any future arbitral proceeding relating to the same
dispute unless otherwise agreed by the parties, and shall no longer have power after the tribunal is constituted.
The tribunal may review, modify, or terminate any interim order or award issued by the emergency arbitrator.
Further, the tribunal is not bound by the reasons given by the emergency arbitrator.

Other Amendments
Other key amendments introduced in the 2021 Rules include:

1. Allowing NCAC to administer cases and provide other services under arbitration rules apart from the
2021 Rules;

2. Enabling the parties to shorten the time limit specified in the 2021 Rules;

3. Empowering the tribunal to take necessary measures to avoid a conflict of interest of an arbitrator
arising from a change in party representation after the constitution of the tribunal;

4. Officialising the use of video conferencing or similar means of digital communication technology in all
arbitral proceedings, in response to the growing demand for electronic communication in light of the
COVID-19 pandemic; and

5. Setting a time limit for the tribunal to declare the closing of an arbitration, so that the parties can have
a better idea of the timeline for the issuance of the award.

Concluding Remarks

The introduction of the 2021 Rules comes at an important juncture as the world recovers from the devastating
effect of the COVID-19 pandemic. Cambodia is slowly reopening all sectors and looking forward to continuing
its economic recovery and ultimately reaching its goal of attaining an upper middle-income status by 2030.
With these goals, it is only reasonable that NCAC readies itself to serve as a trusted and competent partner
for Cambodia's business community in delivering quality dispute resolution services.
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In line with these aspirations, the 2021 Rules introduce welcome updates that reflect changing commercial

demands. The Expedited Procedure enables commercial parties to resolve disputes expeditiously and in a

cost-efficient manner, while the Emergency Arbitrator procedure provides for parties who require interim relief

on an urgent basis. These procedures contribute to the ability of the 2021 Rules to address the needs of

commercial parties and smoothen the way for the increased adoption of arbitration as a means of dispute
resolution in Cambodia.

For further queries, please feel free to contact our team below.

Visit our Arbitration Asia website for insights from our thought leaders across Asia concerning arbitration and
other alternative dispute resolution mechanisms, ranging from legal and case law developments to market
updates and many more.

Contact

Heng Chhay | Cambodia
Managing Partner

T +855 23963 112/ 113
heng.chhay@rajahtann.com

Please feel free to contact the editorial team of Arbitration Asia at arbitrationasia@rajahtannasia.com, and follow us on LinkedIn here.

Rajah & Tann Asia is a network of member firms with local legal practices in Cambodia, Indonesia, Lao PDR, Malaysia, Myanmar, the Philippines, Singapore, Thailand,
and Vietnam. Our Asian network also includes our regional office in China as well as regional desks focused on Brunei, Japan, and South Asia. Member firms are
independently constituted and regulated in accordance with relevant local requirements.

The contents of this article are owned by Rajah & Tann Asia together with each of its member firms and are subject to all relevant protection (including but not limited to
copyright protection) under the laws of each of the countries where the member firm operates and, through international treaties, other countries. No part of this article may
be reproduced, licensed, sold, published, transmitted, modified, adapted, publicly displayed, broadcast (including storage in any medium by electronic means whether or
not transiently for any purpose save as permitted herein) without the prior written permission of Rajah & Tann Asia or its respective member firms.

Please note also that whilst the information on this article is correct to the best of our knowledge and belief at the time of writing, it is only intended to provide a general
guide to the subject matter and should not be treated as legal advice or a substitute for specific professional advice for any particular course of action as such information
may not suit your specific business and operational requirements. You should seek legal advice for your specific situation. In addition, the information on this article does
not create any relationship, whether legally binding or otherwise. Rajah & Tann Asia and its member firms do not accept, and fully disclaim, responsibility for any loss or
damage which may result from accessing or relying on the information on this article.

RAJAH & TANN 4


https://www.linkedin.com/company/rajah-&-tann
https://arbitrationasia.rajahtannasia.com/
https://www.rajahtannasia.com/heng.chhay
mailto:arbitrationasia@rajahtannasia.com
https://www.linkedin.com/showcase/arbitrationasia/

